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D. Water Division’s Rejection of AL 501 Based on a Convoluted Interpretation of
D.16-12-026 Amounts to an Improper Discretionary Review.

Water Division’s conclusion that an SRM cannot be required absent drought
conditions and drought allocations, and the consequent rejection of AL 501, are based on
misinterpretation of D.16-12-026 and an incomplete and inaccurate understanding of the
relevant facts. SUWC will correct these errors in the paragraphs that follow, but first must
state emphatically that Water Division has no authority or discretion to reject a Tier 2 advice
letter based on the sort of analysis your letter presents. Water Division is authorized to reject
a Tier 2 advice letter only when such action is ministerial in nature.3 Whenever a more
discretionary determination is required, the appropriate procedure is for Water Division to
prepare and place on the Commission’s meeting agenda a resolution approving, rejecting, or
modifying the advice letter as submitted — giving affected parties opportunity to comment on
the proposed disposition in advance.4 Water Division’s rejection of AL 401 based on a
convoluted interpretation of the plain language of D.16-12-026, Ordering Paragraph 3, is
certainly more than a ministerial act. Water Division should have prepared a resolution to
permit the Commission to interpret, for itself, whether use of the SRM mechanism, which it
had so recently authorized should now, suddenly, be forbidden.

E. Not Only the Express Terms of Ordering Paragraph 3 but Also the Relevant
' Policy Discussion in D.16-12-026 Justify Approving SJWC’s Request for an
SRM.

SJWC was justified in filing AL 501 to establish an SRM not only by the express terms
of D.16-12-026, Ordering Paragraph 3, but also by the policy considerations on which that
ordering paragraph was based. Despite the subsequent official end to the drought, those
policy considerations continue to justify approving AL 501 and allowing SJWC to implement
an SRM.

D.16-12-026 prominently recognized not only the Governor’s declaration of a Drought
State of Emergency in 2014 but also his then most recent Executive Order B-37-16, issued
May 9, 2016, which aimed “to make conservation a way of life in California,” and went on to
describe the actions of the Commission and also the State Water Resources Control Board
(“Water Board”) intending to “build on the 25 percent water reduction levels imposed by
previous Executive Orders, and reflect lessons learned during the drought.”™® D.16-12-016
also prominently featured the Commission’s concern about inaccurate sales forecasts,
emphasizing that “[ijnaccurate forecasts provide the air that balloons the WRAM and
surcharges,” and providing for utilities to request SRMs “to conform water forecasts
authorized in the GRC to actual consumption in light of the circumstances faced in their

districts.”®

3 See, GO 96-B, §7.6.1.
4 Id., §7.6.2; see also, Rule 14.5 of the Commission’s Rules of Practice and Procedure.

5 D.16-12-026, at 4-5.
6 10 at6.
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Looking beyond these summary declarations to the details of D.16-12-026’s analysis,
we find confirmation that this “Decision Providing Guidance” was intended to set a path
forward not just for the duration of the current drought but for the longer-term future. The
Decision’s discussion of “Forecasting and SRM” recognized that traditional forecasting
methods did not adequately capture either recent drought conservation effects or expected
changes in water consumption resulting from the Governor’s Executive Orders and the
Commission’s actions. The Decision especially noted the Governor’s direction to the
Department of Water Resources (“DWR”) to develop new water use targets as part of a
permanent framework for water agencies, and “the steps that many California water
agencies are taking to promote and mandate conservation.”” Noting concern about
“mismatches” between authorized revenue and actual sales, the Decision saw need for
action “to better align” forecasted and recorded sales.” That action was to order water
utilities with a five percent or greater divergence between authorized and actual revenue
(later corrected to refer to “sales”) during declared drought years in their current GRC cycle
to consider filing for an SRM, which would recalculate rates “through the remainder of the

GRC cycle.”8
Conclusion of Law 3 summarized the Commission’s reasoning:

3. Authorizing Class A and B utilities to consider filing a Tier 2 Advice letter to
implement a drought SRM is consistent with this Commission’s resolution to
promote conservation, our policies to communicate transparent cost-signals to

ratepayers, and Pub. Util. Code §701.10.°

In summary, D.16-12-026 did not envision the SRM solely as a response to the
drought. First and foremost, the Commission saw the SRM as a means of addressing the
mismatch between authorized revenue and sales that resulted from inaccurate sales
forecasts in the context of continuing success in water conservation. Those policy
considerations justified SUIWC's filing of AL 501 to establish an SRM and they continue to
justify approving AL 501 today, whether or not the drought continues. Given the
Commission’s evident interest in the SRM as a means of addressing “mismatches between
authorized revenue and sales,” continuation of the drought is not necessary to justify
implementing an SRM, where the mandated five percent “divergence” already has occurred.

F. Many Factors of Statewide and Local Policy and Practice Support an
Expectation of a Continuing Mismatch Between SJWC’s Adopted and Actual

Sales.

In SUWC's case, the “mismatch between authorized revenue and sales” was not just
five percent, but 19.4% in the drought year on which AL 501’s SRM request was based.
Absent the requested SRM, that 19.4% “mismatch” may increase or decrease through the
last two years of SJIWC's current GRC cycle, but it certainly will not disappear. Several

7 Id. at 28-30.
8 |d. at 33-34.
9 d. at 83.
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relevant factors suggest that SUWC's sales will remain substantially below the level forecast
in its most recent GRC:

e Governor Brown's most recent Executive Order B-40-17, while rescinding his
2014 Drought Proclamation, also ordered that “the orders and provisions of
Executive Order B-37-16, Making Water Conservation a California Way of
Life, remain in full force and effect except as modified by this Executive Order.”

e Executive Order B-40-17 expressly directed the Water Board to “continue
development of permanent prohibitions on wasteful water use and requirements
for reporting water use by urban water agencies.”

e Executive Order B-40-17 also directed DWR to continue work with the Water
Board to develop standard for urban water suppliers to use in setting new urban
water use efficiency targets and to direct actions to minimize water system leaks
that waste large amounts of water.

e On April 7, 2017, the same day the Governor rescinded his Drought Proclamation,
th Commission, DWR, the Water Board, and two other California executive
agencies issued their final report, Making Water Conservation a California Way of
Life, implementing Executive Order B-37-16, providing an array of
“recommendations for how to implement long-term improvements to water supply
management that support water conservation.”

e Santa Clara Valley Water District has maintained its call for a water use reduction
target equal to 20% of 2013 water use, for restriction of outdoor watering of
ornamental landscapes or lawns with potable water, and for local enforcement of
the Water Board'’s prohibitions of wasteful water use.'? Contrary to Water
Division’s assertion, the District has not described these restrictions as
“voluntary.”

e SJWC's Rule 14.1 and Schedule 14.1, providing for water shortage contingency
plans, remain in effect. Rule 14.1 continues to prohibit wasteful water use
practices. As Water Division notes, SIWC filed its AL 505 in January 2017 to
suspend Schedule 14.1’s drought allocations and drought surcharges, but
Schedule 14.1 and all of the water use restrictions defined therein remain in
effect.

Based on all these factors, it would be inconsistent and unwise for the Commission
now to disown and abandon the procedure that it so recently adopted in D.16-12-026 for
allowing utilities that have experienced a significant mismatch between authorized and actual
sales during a drought year, based on their most recent GRC decisions, to implement an
SRM that will ameliorate that mismatch and help to achieve more appropriate price signals to
customers. Official termination of the drought does not justify reversing that policy, since
such a reversal would run counter to local and state conservation objectives.

10 sSee, Santa Clara Valley Water District Resolution No. 17-08, adopted January 31, 2017.
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G. Conclusion

D.16-12-026, as corrected by D.17-04-002, included as a condition for requesting an
SRM that a water utility have a divergence of five percent or more between authorized and
actual sales “during a drought period” in its current GRC cycle. As discussed above, SJWC
met that condition during the relevant 12-month period and also when it filed AL 501. None
of Water Division’s “interpretations” of Ordering Paragraph 3 justify transforming that
condition into a requirement that the drought continue into the “remainder of the GRC cycle”
when the SRM would be in effect. To the contrary, the policies the Commission articulated in
D.16-12-026 as its reasons for authorizing the SRM argue strongly against imposing such an
added requirement.

For all the reasons stated in this letter, SUWC respectfully urges the Commission,
upon review, to reverse Water Division’s rejection of AL 501 and, instead, to approve the

advice letter as proposed.
Regpectfully submitted,

Martin A. Mattes
of Nossaman LLP

Attorneys for SAN JOSE WATER
COMPANY

MAM:mt
cc: Protesting Parties (see attached Service List)
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May 10, 2017

Raminder S. Kahlon, Director

Water Division

Caiifornia Public Utilities Commission
505 Van Ness Avenue

San Francisco, CA 94102

Re: Request of San Jose Water Company for Commission Review
of Water Division’s Rejection of Its Advice Letter No. 501

Dear Mr. Kahlon:

San Jose Water Company (“SJWC”) filed its Advice Letter No. (“AL") 501 on
January 9, 2017, as a Tier 2 advice letter requesting authorization, pursuant to the
Commission’s Decision (“D.”) 16-12-026, Ordering Paragraph 3, to implement a Sales
Reconciliation Mechanism (“SRM”) to conform water forecasts authorized in its last General
Rate Case (“GRC”) to recorded consumption for the period October 2015 through September
2016. AL 501 requested that the submitted rate changes become effective March 15, 2017.

Water Division suspended AL 501 prior to its effective date, stating that the AL was
not in compliance with a Commission decision but also that “D.16-12-026 has to be
modified.” On April 6, 2017, the Commission adopted D.17-04-002, correcting errors in
D.16-12-026. The Commission noted in D.17-04-002 that Water Division’s review of AL 501
had identified an error in D.16-12-026’s description of the SRM by the use of the word
“revenue” rather than “sales,” and so the April decision replaced references to “revenues” in
the context of the SRM with references to “sales” at several points in the text and also in
Ordering Paragraph 3. By your letter of May 3, 2017, Water Division now rejects AL 501,
based on a reading of D.16-12-026 as “specifically requir{ing] that there exist a declared
drought.”

A. SJWC Requests Commission Review of Water Division’s Rejection of AL 501.

By this letter, submitted in accordance with Section 7.7.1 of General Order No. (“GO”)
96-B, SUWC respectfully requests Commission review of Water Division’s disposition of AL
501. In the paragraphs below, SIWC sets forth the specific grounds on which SUIWC
contends that Water Division’s action is unlawful and erroneous. Those grounds may be
summarized as follows:

56053276.v2
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e Water Division engaged in an unlawful discretionary review of AL 501.
To provide such a review, Water Division should have prepared a
resolution for the Commission’s consideration.

e Water Division fails to apply the clear wording of D.16-12-026, Ordering
Paragraph 3, which unambiguously authorizes SUIWC to request an SRM
by Tier 2 advice letter under the circumstances on which SUWC's request
was based.

e Water Division erroneously relies on the text of D.16-12-026, which is
completely consistent with Ordering Paragraph 3, to reach a conclusion
inconsistent with the clear wording of that ordering paragraph.

e Water Division fails to consider the Commission’s policy discussion in
D.16-12-026, which supports authorization of an SRM to mitigate a
mismatch between authorized and actual sales during a drought year
regardless of whether the drought has ended.

o Water Division fails to consider the various state policies and initiatives
intended to make water conservation a California way of life, or the
complementary local conservation requirements, which can be expected
to prolong the mismatch between SJWC's authorized and actual sales
absent allowance of an SRM.

B. AL 501 Anticipated the Corrected Requirements of D.16-12-026.

In drafting AL 501, SJWC anticipated the correction to D.16-12-026 that the
Commission made by D.17-04-002. Thus, AL 501 compared the sales forecast of 49,861
Kccf! authorized in its most recent GRC decision, D.16-06-004, with SUIWC's total actual
sales of 40,173 Kccf during the 12-month period of October 1, 2015 through September 30,
2016, noting that this total divergence of 19.4% exceeded the five percent trigger authorized
in D.16-06-004. Per the authorized SRM, SIWC recalculated rates to account for 50% of the
divergence between authorized and actual sales, resulting in increased quantity rates and a
3.65% increase in the typical residential customer bill.

Water Division found no fault with any aspect of AL 501 except the alleged
dependence of Ordering Paragraph 3 of D.16-12-026 on the existence of a “declared
drought.” As noted above, Water Division’s reading of D.16-12-026 and especially of
Ordering Paragraph 3 is incorrect. This letter will explain why.

1 “Keef stands for one thousand one-hundred cubic feet.
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C. AL 501 Meets the Requirements of Ordering Paragraph 3 but Water Division
Invents an Additional Requirement to Deny the Requested SRM.

Ordering Paragraph 3 of D.16-12-026, as corrected by D.17-04-002, reads as follows:

Class A and B Water Investor-Owned Utilities that have a five percent or greater
divergence (higher or lower) between authorized and actual sales during a
drought period in their current General Rate Case cycle, shall consider filing for
an individual district or several districts a Tier 2 Advice Letter requesting a Sales
Reconciliation Mechanism to conform water forecasts authorized in the current
General Rate Case to actual consumption, in light of the drought and
circumstances faced in their district(s).

Based on the clear wording of Ordering Paragraph 3, SJIWC was authorized to file AL
501. SJWC, a Class A water utility, had a divergence greater than five percent (actually
19.4%) between authorized and actual sales during the 12-month period from October 2015
through September 2016.2 That 12-month period occurred during the Drought State of
Emergency declared by Governor Brown on January 17, 2014, which was subsequently
terminated for all except four counties in the state by the Governor’s Executive Order B-40-
17, issued April 7, 2017. Accordingly, SUWC properly filed AL 501 as a Tier 2 advice letter to
implement an SRM “in light of the drought and circumstances faced in [its district].”

Despite identifying no ambiguity in Ordering Paragraph 3, Water Division finds that it
must “interpret” the ordering paragraph by consulting the text of D.16-12-026. Water Division
discovers that page 6 of the decision authorizes an SRM advice letter to be filed only “during
a drought period.” That is the same phrase used in Ordering Paragraph 3, so it does not
help to “interpret” it. Water Division then refers to page 33 of the decision, which states that
an SRM filing may be made “during declared drought years” — which seems entirely
consistent with the “during a drought period” reference and leads Water Division to conclude
that “there must exist a drought in order to make an SRM advice letter filing.” And so there
was when SJWC filed the SRM request on January 9, 2017 — the very same drought that
Governor Brown declared in 2014 and did not declare terminated (in 48 of 52 counties) until
April 7, 2017.

Having exhausted its references to the text of D.16-12-026, Water Division goes on to
state the obvious — that the drought was declared over before AL 501 was, belatedly, acted
upon. Noting that Santa Clara Valley Water District continues to call for 20% water
conservation (which Water Division inaccurately describes as “voluntary”), Water Division
dismisses this “call for conservation” as not relevant to the “intent or plain language of D.16-
12-026 requiring “that there exist a declared drought.” Water Division then notes that SUWC
has requested authority to suspend the drought allocations and surcharges in its Schedule
14.1 (but not the Schedule itself) and on that basis concludes that “SJWC neither has the
drought conditions, nor the need to implement drought allocations that would require an SRM
adjustment for 2017.”

2 As SIWC explained in AL 501, rate changes due to triggering an SRM are typically made
concurrently with escalation rate increases, so usage for the prior 12-month period through
September is applied to determine divergence from authorized sales.
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